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quent assignee of a chose in action can defeat a prior assignment was 
directly involved and its adjudication was essential to the decision 
of the case. This is evident from the fact that the defendant has a 
right to have the action prosecuted by one who can give a valid re- 
lease of the obligation. 7 If the right to collect the judgment in this 
case was in the second assignee, the debtor, with notice of such right, 
would not be released from his obligation by payment to the first 
assignee. Therefore the court by holding that the first assignee could 
maintain an action to collect the judgment, and that the defendant could 
not introduce in evidence a subsequent assignment of which he received 
notice prior to notice of the first assignment, necessarily held that the 
right to collect the judgment was still in the first assignee. 

M. B. K. 

Bills and Notes: Negotiability of Note Secured by Mortgage.— A 
promissory note states on its face that it is secured by a mort- 
gage. Is it a negotiable instrument, free of all equities in the hands of 
a bona fide holder, or may the maker set up against the holder failure 
of consideration or any other defences which he might have had against 
the payee? Since the case of Meyer v. Weber 1 it has been the recog- 
nized law in California that a note thus secured is non-negotiable and 
that both the note and the mortgage are taken by the bona fide holder 
subject to the equities in favor of the maker. In a recent case 2 this rule 
has been reasserted, but the bona fide holder was accorded the same 
relief on the ground of estoppel by deed, to which she would have 
been entitled had the instrument been considered negotiable. 

Though the law as to the non-negotiability of the note in question 
is well settled in this state, 3 a different result has been reached in the 
majority of jurisdictions. * The reasoning of the cases would seem to 
dispose successfully of all of the grounds upon which the California 
court rested its decision in Meyer v. Weber, save one. The view ex- 
pressed in the leading California case that the note and mortgage are 
to be considered as merged together into one instrument, under the 
code provision 5 that contemporaneous instruments relating to the same 
subject matter are to be "taken together" is well answered by the 
proposition that the instruments are to be taken together solely for 



TWoodseim v. Cole (1886), 69 Cal. 142, 10 Pac. 331; Myers v. 
South Feather Water Co. (1858), 10 Cal. 579; Giselman v. Starr (1895), 
106 Cal. 651, 40 Pac. 8; Simpson v. Miller (1907), 7 Cal. App. 248, 94 
Pac. 252; Kettner v. Shippey (1908), 8 Cal. App. 342, 96 Pac. 912; Cali- 
fornia Code Civ. Proc. Sec. 367. 

i (1901) 133 Cal. 681, 65 Pac. 1110. 

2 National Hardwood Co. v. Sherwood, (Supreme Court, Feb. 25, 
1513) Cal. Dec. 279, 130 Pac. 881. 

3 See also Briggs v. Crawford, (1912) 162 Cal. 124, 121 Pac. 381; 
Helmer v. Parsons, (1912) 18 Cal. App. 450, 123 Pac. 456. 

4 Carpenter v. Longan, (1872) 16 Wall. 271; Zollman v. Jackson 
Bank, (1909) 238 111. 290, 87 N. E. 297. Note in 32 L. R. A. (N. S.) 
858; 27 Cyc. 1324; 20 A. & E. Enc. 1043. 

» California Civil Code, §1642. 
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the purposes of interpretation. 6 In North Dakota, it is worthy of 
note that though the code section was identical with our own, the 
application of it by the court of that state was exactly opposite to 
that made in the California case. 7 Even under the view of the Califor- 
nia court, the provision in the mortgage which was thus incorporated 
into the note and held to destroy its negotiability is one which by 
almost unanimous authority may be embodied in the note itself without 
destroying its negotiability — that is, the provision that on default in 
payment of any installment of principal or interest, the holder shall 
have the option of declaring the entire sum due. 8 

An additional reason advanced in Meyer v. Weber against the 
negotiability of such a note, however, is that by section 726 of the 
Code of Civil Procedure the foreclosure of the mortgage is made pre- 
requisite to any recovery on the note, and the liability of the maker of 
the note is, therefore, practically only a conditional liability, depending 
upon whether there is a deficiency or not after the sale of the mort- 
gaged premises. It may well be contended, on the other hand, that 
while the personal liability of the maker is contingent only, there is 
no contingency affecting the obtaining of payment by the holder, and 
that, therefore, the note is not payable on such a contingency as 
offends against the rule of negotiability. There is one respect in which 
the code provision in question would seem to have a material effect on 
the note, in that it necessarily restricts the bringing of action to the 
state and county in which the mortgaged property is situated. 9 Thus, 
a note secured by a mortgage lacks a quality of value to the holder, 
which the ordinary note possesses, in that the latter carries with it 
the right to bring suit in any court which has jurisdiction over the 
person of the maker. 

Again, there is the result that the remedy against the indorser is 
suspended in the same way as that against the maker, until the mort- 
gage security has been foreclosed. 

Aside from the question of the validity of these objections under 
the law as it now exists, it might perhaps be well to consider whether 
or not commercial necessity demands that a note secured by a mort- 
gage be negotiable. It does seem a rather curious anomaly that the 
mortgage security which renders the note in one respect of decidedly 
greater value at the same time lessens its desirability in that it destroys 
the negotiability and lets in the equities between the original parties. 
As one court in a recent case 10 has expressed it, the oft-repeated 



» First National Bank v. Flath (1901) 10 N. D. 281, 86 N. W. 867; 
Thorpe v. Mindeman, (1904) 123 Wise. 149, 101 N. W. 417, 68 L. R. A. 
146; Barker v. Sartori, (1911) 66 Wash. 260, 119 Pac. 611. 

T First National Bank v. Flath, supra; N. D. Revised Codes, § 3900. 

8 Carlton v. Kenealy, (1843) 12 M. & W. 139; Chicago Ry. v. Mer- 
chants' Bank, (1890) 136 U. S. 269; 7 Cyc. 599; 4 A. & E. Enc. 94. 

9 California Code of Civil Procedure, § 392 subd. 2. 

"Holliday State Bank v. Hoffman, (1911) 85 Kans. 71, 116 Pac. 
239, 241. 
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epigram that "a negotiable bill or note is a courier without luggage" u 
has lost much of its aptness of application since 1846. Negotiable 
instruments today are allowed to carry considerable luggage which 
formerly would have destroyed their negotiability. It may well be that 
practical commercial necessity or desirability will sooner or later bring 
about a statutory change rendering a note secured by a mortgage 
negotiable in spite of the provisions of section 726 of the Code of Civil 
Procedure. 

W. W. F. Jr. 

Bona Fide Purchasers for Value: Burden of Proof. — In the case 
of Smith v. Newberry Company, 1 the District Court of Appeal lays 
down the rule that one who defends a suit to quiet title on the ground 
that he is a bona fide purchaser for value, without notice, must as- 
sume the burden of proving that he paid the purchase price in good 
faith, without notice, actual or constructive, of the plaintiff's claim. 
This rule is in entire accord with a well established line of California 
cases, 2 and is, we believe, correct on principle, but, upon the bare state- 
ment made in the case under comment, its soundness may not improb- 
ably be questioned by the reader who has not a full acquaintance with 
the general subject involved. One is apt to assume that the burden 
of proof in a given case is upon the plaintiff, probably because com- 
plaints and subsequent pleadings are usually so drawn that this con- 
sequence ensues, 3 and to apply this formula without stopping to con- 
sider particular circumstances. 

The principle on which the determination of the onus probandi 
rests is that the point in issue should be proved by the party who 
asserts the affirmative, — a principle which, in its turn, depends upon 
the theory, not that it is impossible to prove a negative, but that a 
negative does not admit of the direct and simple proof of which an af- 
firmative is capable. 4 Upon application of this elementary test the 
solution of the question with which we are concerned should readily 
be reached. 

The suit to "quiet title," 5 as it may be brought under the pro- 
visions of the California Code of Civil Procedure, 6 bears an apparent 



11 Overton v. Tyler, (1846) 3 Pa. 346, 45 Am. Dec. 645. 

1 Decided March 19, 1913; 16 Cal. App. Dec. 804. 

2 Kenniff v. Caulfield, (1903), 140 Cal. 45, 73 Pac. 803; Beattie v. 
Crewdson, (1899), 124 Cal. 577, 57 Pac. 463; County Bank v. Fox, 
(1897), 119 Cal. 61, 51 Pac. 11; Wilhoit v. Lyons, (1894), 89 Cal. 409, 33 
Pac. 325; Eversdon v. Mayhew, (1884), 65 Cal. 163, 3 Pac. 641. 

3 Jones on Evidence, 2nd edition, sec. 179; 1st. edition, sec. 177. 

*Willett v. Rich, (1886), 142 Mass. 356, 56 Am. Rep. 684, 7 N. E. 
776; 1 Greenleaf on Evidence, sec. 74, and cases cited; and see sec. 1869 
Code of Civil Procedure of California. 

5 Loosely so-called, for it proceeds upon wholly different principles 
than the suit to quiet title in the equity practice. See Castro v. Barry, 
(1889), 79 Cal. 443, 445, 446, 21 Pac 946. 

6 Code of Civil Procedure of California, sec. 738. 



